issuance of the citation, Mr. Paro telephoned their supervisor.
Although Mr. Drake denied that they discussed the question
as to whether a citation should be issued, I cannot believe
that this call was totally unrelated to the accident inspection
conducted by Mr. Drake and Mr. Paro.  I also take note of
Inspector Drake's testimony that his contemporaneous notes
made at the time of his inspection do not reflect that he
made any determination that the stope area in question was
hazardous.

I take particular note of Inspector Drake's testimony
that he cited section 57.18-25, because no other standard was
applicable to the facts presented.  It seems to me that absent
any facts to support the contention that the area was in
fact hazardous, and that the respondent somehow permitted
Mr. Swem to enter a work area which endangered his safety, an
inspector should not rely on after-the-fact speculative
conclusions simply to justify or support a violation which
he may feel compelled to issue in response to a complaint
for an accident inspection or investigation.

Petitioner's arguments imply that the respondent should
have made a determination that the stope area where Mr. Swem
was working on Monday morning was hazardous, and that recognizing
this fact, respondent had an obligation to assign a second
miner to work with Mr. Swem.  This argument is not well taken.
Aside from the fact that Inspector Drake admitted that he
did not review any mine inspection records, and could not
recall whether he asked mine management whether the stope
had been inspected before Mr. Swem arrived there Monday morning,
he conceded that there is no mandatory standard requiring
management to inspect the workplace before a miner is allowed,
required, or assigned to perform any work.  It seems to me
that if MSHA wishes to impose such a requirement on a mine
operator, then it should seriously consider promulgating a
standard to cover just such a situation.

I also take particular note of Inspector Drake's testimony
in explanation as to why he felt compelled to cite section
57.18-25.  At page 390 of the hearing transcript, he stated
that "There wasn't any other violation, as far as I'm concerned.
The man was there taking down the loose.'  That's all you
could reasonably expect a man to do.  He was working at the
situation at the time"* (Tr. 290) .  In my view, this is the
essence of this case.  Mr. Swem was working in a stope which
he considered safe and not hazardous, and was going about
his business making the area safe by scaling so that he could
continue his work.  It is unfortunate that the unexpected
event occurred, and fortunate that he was not seriously injured.
However, on the facts of this case, I cannot conclude that
the respondent's failure to comply with the cited standard
was the proximate cause of this incident.
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